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to Hold Agent. — An election to hold an agent who acted for an un- 
disclosed principal, instead of his principal, will not be enforced un- 
less the alleged creditor acted with full knowledge of all the facts, 
and did some act which would lead a reasonably prudent man, act- 
ing in good faith, to conclude that he had elected to hold the agent 
only. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. 
§§ 499, 513-520; Dec. Dig. § 145.* 1 Va.-W. Va. Enc. Dig. 273.] 

2. Principal and Agent (§ 145*) — Undisclosed Principal — Election 
to Charge Agent — Filing Claim in Bankruptcy. — Where an agent 
acted for an undisclosed principal, the fact that the creditor filed a 
claim against an agent's estate in bankruptcy, expressly claiming 
against both the insolvent agent and his principal, did not constitute 
an election to hold the agent alone. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. 
§§ 499, 513-520; Dec. Dig. § 145.* 1 Va.-W. Va. Enc. Dig. 273.] 

3. Appeal and Error (§ 173*) — Questions Not Raised at Trial. — In 
an action on a contract under seal against the undisclosed principal 
of the agent who negotiated the contract, defendant, not having ob- 
jected in her grounds of defense that she could not be held liable 
because she was not a party to the instrument, not having objected 
to putting the contract in evidence on that ground, could not raise 
the question for the first time on a writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 1079-1089, 1091-1093, 1095-1098, 1101-1120; Dec. Dig. § 173.* 1 Va.- 
W. Va. Enc. Dig. 560.] 

Error to Law and Chancery Court of City of Roanoke. 
Action by Walter J. Quick against Nannie W. Dameron. 
From a judgment for plaintiff, defendant brings error. Affirmed. 

Whitehead & Whitehead; of Lynchhurg, for plaintiff in error. 
Johnston & Izard, of Roanoke, for defendant in error. 



ROHRER et al. v. STRICKLAND. 

Sept. 7, 1914. 

[82 S. E. 711.] 

1. Mortgages (§ 369*) — Foreclosure — Setting Aside Sale for Un- 
fairness. — Defendant purchased land from plaintiff for $2,500, paying 
$500, and giving a note secured by a deed of trust for the balance. 
The note not having been paid at maturity, the trustee, who was the 
mortgagee's son-in-law, immediately advertised the property and 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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sold it to the mortgagee for $675. The mortgagee thereafter sold 
the property for $2,000, and a jury found its fair market value to be 
$1,800. Defendant failed to see the advertisement of sale and was 
given no notice by plaintiff, though he knew where she could be found. 
Held, that the inadequacy of price was such, under the circumstances, 
as to raise a presumption of unfairness in connection with the sale, 
and, in the absence of any showing to repel such presumption, to en- 
title defendant to have the sale set aside, or, where this could not be 
done because of the rights of a bona fide purchaser, to have the 
fair value credited on the secured indebtedness. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1093- 
1100; Dec. Dig. § 369.* 10 Va.-W. Va. Enc. Dig. 107.] 

2. Mortgages (§ 369*) — Deficiency Judgment — Conclusiveness — 
Direct or Collateral Attack. — In a suit by a mortgagee, who, after 
a sale of the mortgaged property, recovered judgment for a defi- 
ciency, to have other property of the mortgagor subjected to the 
payment thereof, a cross-bill seeking to set aside the sale, or in the 
alternative to have the fair value of the property credited on the se- 
cured indebtedness, was not a collateral but a direct attack on the 
judgment, and was authorized under Code 1904, § 3300, providing 
that if a defendant entitled to a plea of set-off, authorized by section 
3299, fails to avail himself of such plea, he shall not be precluded 
from such relief in equity as he would have been entitled to if sec- 
tion 3299 had not been enacted. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1093- 
1100; Dec. Dig. § 369.* 10 Va.-W. Va. Enc. Dig. 107.] 

3. Mortgages (§ 361*) — Duties of Trustee Toward Mortgagor. — 
A trustee under a deed of trust is an agent for botli parties, and 
bound to act impartially between them, and should use all reason- 
able diligence to obtain the best price when selling the property, 
and not force a sale under circumstances injurious to the- mortgagor 
at an inadequate price. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1078, 
1079; Dec. Dig. § 361.* 10 Va.-W. Va. Enc. Dig. 52. 107.] 

4. Mortgages (§ 357*) — Foreclosure under Power of Sale — Ad- 
journment of Sale. — A trustee under a deed of trust, in the exercise 
of a reasonable discretion, may adjourn a sale of the property from 
time to time to meet the exigencies of the situation, and it is his 
positive duty to do so if a sale at the appointed time will result in 
a great sacrifice of the property. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1070, 
1071; Dec. Dig. § 357.* 10 Va.-W. Va. Enc. Dig. 52, 97.] 

5. Mortgages (§ 559*)— Foreclosure— Setting Aside Sale — Relief 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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Obtainable. — That, pending a mortgagee's suit to subject property 
of the mortgagor to the payment of a deficiency judgment, in which 
the mortgagor filed a cross-bill to set aside the sale of the mort- 
gaged property for unfairness, or in the alternative for credit on 
the secured indebtedness of the fair value of such property, the 
property had passed into the hands of a purchaser for value without 
notice, constituted no bar to granting the alternative relief asked. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 1592, 
1600-1603, 1605-1608; Dec. Dig. § 559.* 10 Va.-Wj Va. Enc. Dig. 107.] 

6. Mortgages (§ 559*) — Foreclosure — Setting Aside Sale — Relief 
Obtainable. — Where a mortgagee, who had purchased the mort- 
gaged property at a trustee's sale for $675, resold it for $2,000, but 
this payable in monthly installments, and it was doubtful whether 
all of it could be collected, and a verdict approved by the court found 
the fair value to be $1,800, this amount, rather than the amount for 
which the mortgagee resold the property, should be credited on the 
secured indebtedness; it having been determined that the sale was 
unfair. 

[Ed. Note. : — For other cases, see Mortgages, Cent. Dig. §§ 1592, 
1600-1603, 1605-1608; Dec. Dig. § 559.* 10 Va.-W. Va. Enc. Dig. 
107-10.] 

Appeal from Law and Chancery Court of City of Roanoke. 

Suit by J. T. Strickland against Sadie Rohrer, administratrix, 
and others. From a decree in favor of plaintiff, defendants ap- 
peal. Reversed and remanded. 

Jackson & Henson, of Roanoke, for appellants. 
Harvey B. Apperson and. Martin & Chitzvood, all of Roanoke, 
for appellee. 



BANE v. ADAIR et al. (two cases). 
Sept. 7, 1914. 
[82 S. E. 734.] 

1. Wills (§ 470*)— Construction— Consideration as a Whole. — The 
intention of testator is to be gathered from the whole will. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 988; Dec. Dig. 
§ 470.* 13 Va.-W. Va. Enc. Dig. 781.] 

2. Wills (§ 565*)— Property Bequeathed— Undivided Property.— 
A paragraph of a will giving to testator's wife his homestead and 
"all my money and personal property," and immediately thereafter 
to sisters and their children his "undivided" property, and then pro- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



